
IOSH: The Legal 

Aspects of 

Managing 

Contractors 

James Scanlon

20 April 2016



1

Introduction

• Legal Definition of a Contractor

• Contract Law

• Implied and Express Terms

• Terminology

• Vicarious Liability

• Cases



Definition of a Contractor

• Entity who enters into a binding agreement with one or more other 

contracting parties and thus accepts the benefits and obligations

specified therein. 

• There must be an agreement in place between those parties

• Even if there is no contract between two parties (i.e. client appointed 

contractors), there is also a common law duty of care with both parties 

to act in a reasonable and responsible manner

• With reference to construction work, those obligations related to 

safety, co-ordination, management should be specified clearly in any 

agreement

• There are also duties attached by pieces of statute to both of those 

parties, in particular the SHWW Act 2005, and the SHWW 

Construction Regulations 2013
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http://www.businessdictionary.com/definition/entity.html
http://www.businessdictionary.com/definition/binder.html
http://www.businessdictionary.com/definition/agreement.html
http://www.businessdictionary.com/definition/benefit.html
http://www.businessdictionary.com/definition/obligation.html


What are contractors

• Who and what are Contractors? 

• The term contractor applies to those individuals or organisations who 

are engaged to perform a certain task implying a degree of 

independence by that person or organisation. The basic test of 

whether a person is an independent contractor is one of control over 

the undertaking of the work specified.

• For clarity, contractor personnel who are merely visiting your premises 

for meetings are deemed to be visitors, not Contractors. 

• Employers need to be aware of and understand the differences 

between ‘labour only’ and ‘bona fide’ Sub-contractors. 

3



The problem

• A lack of suitable control of Contractors can and does lead to 

accidents, property damage and injuries, not only to contractor’s 

employees but also to ones own employees, tenants, residents and 

visitors. Accidents have resulted in both prosecutions and civil claims 

against the employing client business and against property owners or 

their managing agents in addition to the contractor.

• Main contractors and other bodes engaging contractors should 

develop their management processes to satisfy a number of key 

principles to help avoid accidents and also protect themselves in legal 

issues
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The legislation

• The SHWW Act 2005-

– Note- “employer”, (b) includes a person (other than an employee of that 

person) under whose control and direction an employee works,

– General duties of employer.

“managing and conducting work activities in such a way as to ensure, 

so far as is reasonably practicable, the safety, health and welfare 

at work of his or her employees”

– Where a contractor has operational control over part of a site, then there is 

a duty to ensure that as far as is reasonably practicable that area and any 

work activities therein are managed safely and without risk to health.

The above sections highlight a legal duty of care on the contracting party to 

effectively manage the work activities of all other parties involved in the contract
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The legislation

• The SHWW Construction Regulations 2013

– The Duties of the Project Supervisor Construction Stage

• organise cooperation between contractors (including 

successive contractors on the same site) and others and the 

co-ordination of their activities

• How the courts interpret the terminology of “organise co-operation”, 

and “co-ordination”
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Other legal provisions relating to contractors

• Planning and Communication

• Selection of Contractors

• Managing Contractors on Site

• Monitoring Contractors and maintaining control

• Contractor Appraisal

• The contract agreement you have with your contractor should clearly detail 

how the above is to be achieved and the expectations, obligations placed 

upon the subcontractor

• The contract agreement should be clear in the intent of preventing 

accidents/incidents and assigning duties and responsibilities.
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Contract Law

• Offer and Acceptance

• Terms- A contractual term is "Any provision forming part of a contract". Each term gives 

rise to a contractual obligation

• Consideration

• Parol evidence rule

• The make up of a contract can include:

– Main contract agreement

– Inductions, Safety & Health Plans, permits to work etc.

– Method Statements if used to clarify the terms of the agreement

– Any other document that serves to guide, clarify arrangements, or co-ordinate 

activities included as part of the terms.
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Express and Implied Terms

• Express Terms

– Must be clear and unambiguous

– Specifically stated, or obvious

• Implied Terms

– Statute

– Codes of Practice

– Custom and practice
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Vagueness

• Vagueness = (is evidence of) a lack of serious intent. (Remember that when 

trying the rebut the presumption afforded to commercial contracts etc. the 

courts will take into consideration the vagueness of the contract and the 

seriousness of intent).

• Also, if an agreement is too vague (or too uncertain), then it will not be 

enforceable (for obvious reasons).

• In a construction safety context, the contacting party may find himself liable for 

the action or inaction of a contractor which results in a loss of some kind if the 

contract terms (i.e. Safety & Health Plans), safety forms and templates, are 

vague, poorly designed or simply impractical to use
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Terminology

• construction work

– Defined under the SHWW Construction Regulations 2013, very 

broad definition and includes most maintenance, construction, 

commissioning, or demolition activities whether or not any 

appointments are made

• competent

• co-ordination and co-operation

• resources
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Vicarious Liability

• UK: 

– Mohamud v Morrison Supermarkets

• Ireland: 

– Health Board v BC (High Court)

– O’Keeffe v Hickey (Supreme Court)

• Course of Work Test

• Scope of Work Test

• Safety professionals should understand the difference and align their work agreements 

with contractors so it is clear what is the scope of work, and the manner in which the 

work should be completed

• The element and allocation of “control” should be clearly defined
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Health & Safety Cases

• DPP v Roadteam Logistic Solutions

• Feeney v Elm Construction
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Close Out

• Safety Management system documents, i.e. permits, method 

statements, safety & health plans should be consistent with the 

contract you have with your contractors

• Contract terms should be clear and unambiguous- don’t assume any 

term is understood by the contractor

• There should be ongoing management of the contractors performance 

throughout the execution of the contract, 

• Whether elements of the contracts are oral or in writing the contracting 

entity must bear in mind that it must be able to demonstrate 

compliance and records should be kept.

• Remember, excessive instructions and over burdensome paperwork 

do not guarantee safety especially if it leads to confusion. 
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